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STATE OF TEXAS,
Plaintiff
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NATIONAL LIFE SETTLEMENTS, LL.C, §
a Texas Limited Liability Company, §
NATIONAL LIFE SETTLEMENTS, LLC, §
a Colorado Limited Liability Company, §
NATY, LLC, a Texas Limited Liability §
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Filed in The District Cowt™
of Travis County, Texas

and GREGORY F. JABLONSKI
aka Gregory F. Joblonski, TRAVIS COUNTY, TEXAS
Defendants

AND

STERLING BANCSHARES, INC.

aka STERLING BANK,
CAPITAL ONE BANK (USA), N.A., and,
SLSF ESCROW SERVICES, LLC,

Relief Defendants 250" JUDICIAL DISTRICT

RECEIVER’S MOTION FOR AUTHORITY TO MAKE AN INITIAL DISTRIBUTION
OF RECOVEREID ASSETS

TO THE HONORABLE STEPHEN \uflﬁl].JEN OSKY:
Janet Mortenson, the Permanent Receiver {(“Receiver™) for National Life Settlements, 1L.1.C,,
a Texas Limited Liability Company; National Life Settiements, LI.C., a Colorado Limited Liability
Comnpany; and NATT, L.L.C. (collectively called “NLS” in this motion) requests the Court’s
authority to make an initial distribution of recovered assets.
L.
BACKGROUND OF THE CASE
On Febguary 13, 2009, the State of Texas (the “State”) filed a lawsuit against NLS and its
two principals, Howard G. Judah, Jr. (“Judah™) and Gregory F. Jablonski (“Jablonski™), pursuant to

the ‘Texas Securities Act, article 581-1 of seq. of the Texas Civil Statutes. The State’s lawsuit alleged
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that NI.S, Judah, and Jablonski had sold unregistered securities through unregistered salespeople and
had committed fraud in the offer and sale of securities. The State sought the appointment of a
receiver for NILS. On February 13, 2009, the 201st Judicial District Court of Travis County entered
a Temporary Restraining Order and Order Appointing Receiver. On February 26, 2009, the 53rd Judicial
District Court of Travis County entered a Temporary Injunction Order and Orvder Appointing Permanent
Recedver (the “Receivership Otder”). In the Receivership Order, the Court made Receiver the
permanent teceiver of NLS and all money, property, and assets of NLS and/or property that
appeared to the Receiver to be derived from proceeds of NLS’s sale of securities.
In accordance with the Court’s orders, Receiver seized and liquidated assets derived from

NLSs investment program. These assets included bank accounts, a house, furniture, office
contents, luxury vehicles, and assignments of beneficial interests in certain trusts. The proceeds of
these liquidated assets are the source of the funds that Receiver proposes to distribute. I the
Agreed Permanent Infunction Order, Order Appointing Permanent Receiver, and Iinal Judgneent as to Defendants
Howard Glenn Judab, [r. and Gregory I, Jablonski entered on September 3, 2009 in this case, Judsh and
Jablonski agreed as follows:

Defendants Judah and Jablonski hereby waive any right, title or interest in the accounts,

money, and other assets the Receiver has seized in this case as well as any other property

beionging to the receivership estate and agree that the proceeds thereof may be

distributed to investors as authorized by further orders of the Court;
See Agreed Permanent Injunction Order, Order Appointing Permanent Receiver, and Final [udgment as tfo
Defendants Howard Glenn Judab, Jr. and Gregory F. Jablonski, 1.8, page 3.

II.

THE CLAIMS PROCESS

A. Notice to Investors

On June 29, 2009, the Court approved Receiver’s proposed claims process and Proof of

Claim form. The Coutt set a deadline of September 30, 2009 for filing claims. Under the Court’s
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orders, Receiver sent a Proof of Claim form and claim filing instructions to all known prospective
claimants at each person’s Jast known addess. Receiver maintins a database of investor addresses
and other contact information and updates that database as soon as she receives new information.

Receiver posted the claim form on the receivership web site {(www.nlsreceivership.com)
and published notice of the claim filing deadline in newspapers of general circulation in Houston,
Austin, San  Antonio, Corpus  Chisti, Brownsville, Fort Worth, and Casper, Wyoming.
Approximately rwo weeks before the claim filing deadline, Receiver sent posteards to approximately
96 people who had not filed claims and reminded them of the September 30, 2009 deadiine.
Receiver also posted a reminder on the web site.

Receiver received a total of 320 claims by the deadline.

B. Late Filed Claim

After the claim filing deadline, a relative of an investor who does not speak English
contacted Receiver and stated that the investor was unaware of the deadline. Receiver instructed the
investor to file a claim, even though the deadline had passed. Receiver has now received a claim
from this investor_, and Receiver agrees that the claim is accurate. Receiver moves the Court to
wave the deadline as to this investor and permit her to shatre in distributions in this case as if her
claim had been timely filed.

C. Claims Not Filed

Ultimately, three investors who would be entitled to receive distributions under Recelver’s
proposed distribution did not file claims. Receiver’s claims administrator made every reasonable
effort to contact these investoss before the claim filing deadline. In addition to sending claim forms
and reminder postcards to each investor’s last known address, whenever possible the claims
administrator sent e-mails, left messages on answering machines, and searched databases (o try to

iocate new addresses and/or phone numbers. Receiver recommends that, for now, she maintain
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reserves equal to the amounts that would be distributed to these individuals in case they surface

while the receivership is still active and the Coutt orders Receiver to make distributions to them.

D, Regeiver’s fforts to Resolve Disputed Claims,

The Courr directed Receiver to attempt to resolve disputed claims informally rather than
having each disputed claim resolved in an cvidentiary hearing before the Court. Receiver worked
with claimants to resolve Inaccuracies or other problems with claims.  Receiver’s efforts to
informally resolve disputed claims have been very successful.  As a conscquence of Receiver’s
efforts, there are only six disputed claims, all of which involve individuals who recetved
commissions for selling NLSs investments or payments for serving on NLS’s advisory board.
Receiver 1s contemporancously filing a separate pleading setting forth the basis for her objections to
these msiders’ claims and moving the Court to set a hearing date for resolving these claims,
Receiver moves the Court for entry of an order directing her to reserve an amount equal to the
distribution that would be made on cach disputed claim so that the claims can be paid if the Court
does not sustain Receiver’s objections.

II.
DEFINITION OF AN “ALLOWED CLAIM”

An “Aliowed Claim” is the amount of money an Investor actually deposited with NLS,
Allowed Claims do not include interest, surrender fees that NLS promised to reimburse investors
when they terminated annuities or other mnvestment vehicles, or any othet amount not actually
deposited in cash or a cash equivalent,

Some investors rolled over all or part of an existing retirement account to make an
investment with NLS, In some cases, when an investor rolled over his or her entire existing

account, NLS immediately refunded a portion of the rollover to the investor. An Allowed Claimn
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does not include any part of a rollover that NLS refunded to the investor because those funds were
never intended to be deposited with NLS and did not remain on deposit with NILS.
Iv.
METHOD OF CALCULATING CLAIMS

NLS deposited all investor funds into various commingled accounts held in NLS’s name.
No investor money was placed in a segregated account. Because funds were commingled, Receiver
recommends that all investors should be treated the same, without regard to when their funds were
deposited with NLS. Under this recommendation, the last investor would be treated the same as the
first investor and each investor would receive a distribution under the same fornula. One of the last
individuals to invest with NLS before the initiation of the receivership asserts that his distribution
should equal 100% of his deposit. This individual argues that, since his investment was deposited in
NILS’s bank account on the day before the receivership began, NLS did not have time to do
anything with his money. Because ali money went into commingled accounts and NLS operated as
a Ponzi scheme, Receiver asserts that no investor should be permitted to trace his or her funds.

While most NLS investors never received any money back, NLS did return money to a few
investers in the form of withdrawals, partial withdrawals, or purported returns, NLS’s only source
of funds used to pay any investor was money from NILS’s pool of commingled investor funds and
bank interest earned on those funds. Receiver believes that the most equitable method of
distributing assets to claimants is to ensure that investors who received some money back from NI.S
before the beginning of the receivership do not receive better treatment than investors who received
nothing from NLS prior to the receivership. Therefore, each investor’s total return from NILS,
whether the money was received prior to the receivership or fs received in distributions from the

seceivership, should equal the same pro-rata percentage.
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V.
RECOMMENDATION FOR INITIAL DISTRIBUTION OF
RECOVERED ASSETS

Receiver has determined that there is $19,823,160.99 available for an initial distribution to
claimants and to maintain the aforementioned reserves for disputed and unfiled claims. A
distribution under the method Receiver proposes would result in claimants teceiving a total return
equal to 69% of their Allowed Claims, counting any funds received prior to the receivership as well
as the funds distributed by Receiver. For example, a claimant who had already received 10% of her
Allowed Claim back from NLS prior to the receivership (regardiess of whether NLS characterized
this return as a withdrawal of principal or as profits) would teceive an additional 59% of her
Allowed Claim when Receiver makes the distsibution. On the other hand, a claimant who had
received no money from NLS prior to the initiation of the receivership would receive 2 distribution
equal to 69% of her Allowed Claim. One claimant had already received an amount from NLS prios
to the initiation of the receivership that equals more than 69% of his Allowed Claim. Under
Receiver’s recommendation, this claimant would not receive any distribution at this time but would
retain the right to share in future distributions.

Claimants who received commissions from NLS will receive no distribution at this time. As
mentioned above, Receiver requests that the Court set a hearing on these claims.

V1.
CONCLUSION

Receiver’s recommended distribution allows the receivership to retain sufficient reserves
to pay the costs of litigation that Receiver intends to file against individuals who received
commissions for selling NLS’s securities. Most of these individuals did not file claims.

Receiver will also retain sufficient funds to pay the receivership’s future professional fees, fees
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related (o the preparation and filing of the receivership’s income tax returns, and other
receivership costs.
Accordingly, Receiver requests that the Court enter an order directing her to make a cash

distribution to claimants as set forth in this motion.

Respectiully submitred,

SEDGWICK, DETERT, MORAN & ARNOLD, L.L.P.
919 Congress Avenue, Suite 1250

Austin, Texas 78701

512/481-8400 (telephone)

512/481-8444 (telecopier)

By: W } éw/un/—‘\

MIC,IIA}I SHAUNESSY
State Bar No. 18134550

Attorneys for Janer Mortenson, Permanent Receiver
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CERTIFICATE OF SERVICE

I hereby certify, by my signature below, that a true and cotrect copy of the above and
fo igoing has been forwarded, via certified mail, return receipt requested, to the following on the

1e
_‘E day of Iecember, 2009

I{ara L. Kennedy Via Emadl
Office of the Attorney General

Assistant Attorney General

Firancial Litigation Section

300 West 15th Street, Sixth Floor

Austin, Texas 78701

Attorneys for the State of Texas

John Charles LaGrappe Via Certified Mail, Retwrn Receipr Regnested
JOHN LAGRAPPE, ATTORNEY AT LAW

5734 Cerritos

Houston, Texas 77035-2514

Attorneys for Defendants Howard Glenn fudah, Jr., and Gregory F, Jablonski

Ben Deminguez, 11 Via Certified Mail, Returwr Receipt Reguested
Brent Haynes

TiE Law OFFICES OF BEN DOMINGUEZ, 11

808 Travis, Suite 907

The Esperson Buildings

Houston, Texas 77002

Attorneys for Defendants Howard Glenn Judah, Jr., and Gregory F, Jablonski

Mr. R. James George Via Certified Masd, Retirn Receipt Regnested
Mr, Gary L. Lewis

Ms. Nanneska N. Hazel

GREORGE & BROTHERS, 1.1 P.

1100 Norwood Tower

114 West Seventh Street

Austin, Texas 78701
Arrorneys for Intervenor Dr. Donna R, Copeland

Mr. Michael J. Smith Via Certified Mail, Return Receipz Regeeested
CHERNOSKY, SMITH, RESSLING & SMITH, PLLC
4646 Wild Indigo, Suite 110

Houston, Texas 77027

Attomeys for Relief Defendant Sterling Bank

N

Michael Shaunessy
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